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DPAs For Individuals

Real shame of Lavalin affair | Sam Goldstein
By Sam Goldstein

(February 19, 2019, 1:53 PM EST) -- A deferred prosecution agreement
(DPA), or as the Canadian Criminal Code refers to it — remedial
agreement — is an agreement entered between a prosecutor and a
company alleged to have engaged in fraudulent behaviour. The effect of
the DPA is to suspend a criminal proceeding while the company
simultaneously denounces its behaviour by paying out financial restitution,
adopting remedial measures or enhanced reporting requirements, or
allowing third-party oversight. The Crown’s side of the agreement is that it
withdraws or stays charges.

  
DPAs exist in the U.S. and U.K. and are used to reduce corporate criminal
behaviour by encouraging the voluntary disclosure of misconduct that may
otherwise have remained unknown to regulators. I co-authored an article
about DPAs in Vol. 64, Nos. 1 & 2 of the March 2017, edition of the
Criminal Law Quarterly. The Criminal Code amendment was no surprise to

white collar defence lawyers who had been following the discussions for years.
  

But if corporations can enter a DPA why can’t individuals? In Australia DPAs are available to a
defendant for certain non-violent crimes.

  
Effectively, in Ontario if you are charged with a low level assault on your spouse you can enter a DPA
that requires you to attend counselling so that upon successful completion of the course, your
charges are withdrawn — although in most cases, you are asked to agree to a peace bond requiring
you not to contact your partner unless you have that person’s written revocable consent.

  
If you shoplift, you can take part in a theft-prevention course and have your charges withdrawn or
stayed. There is other informal diversion programming available for other offences that courts have
implemented by necessity but there is no formal DPA in the Criminal Code for a defendant. Only now
for corporations.

  
The reason DPAs are not formally available to Canadian accused defendants might be because no
Canadian defendant has the money to hire the lobbyists necessary to influence government policy.
Paul Wells in his Feb. 12, 2019, Maclean’s article, “Canada, the show” writes a detailed account of
SNC Lavalin’s massive lobbying efforts. He reports there were 80 high-level meetings with federal
officials. SNC’s lobbyists included a former Supreme Court justice as well as a personal aide to Jean
Chrétien when he was PM.

  
This is not to say that it all it takes is cash to get the attention of our former Minister of Justice Jody
Wilson-Raybould. She was quick to amend the Criminal Code to eliminate peremptory challenges in
jury selection when a Saskatchewan farmer was acquitted of the murder of an Indigenous man. She
was also quick to offend the right of silence of a defendant charged with sexual assault. A defendant
now must disclose to the Crown electronic messages in his possession. This offends the Charter right
to silence.

  
For a government that prided itself on fact-based policy, there was no evidence to suggest that these
changes in the law were necessary — other than the evidence that special interest groups that the
Trudeau government catered to didn’t like the results in the Stanley and Ghomeshi trials.

  
But when it came to meaningful criminal law reform, long overdue, such as making it easier for
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legacy cannabis offences to be pardoned, removing a victim surcharge fine, described as a tax grab
on the poor, rather than fighting a losing battle in the Supreme Court to uphold it, or eliminating the
last of the Harper minimum mandatory sentences, the Liberals were nowhere to be found.

  
In the words of Michael Lacy, president of the Criminal Lawyers’ Association “Wilson-Raybould spun
her wheels ridding the law books of never-prosecuted offences, such as duelling and practising
witchcraft.”

  
The shame is not that the Trudeau government might have interfered with the Lavalin case. The
shame is that Trudeau and Wilson-Raybould were only interested in reforming the criminal law to
help their friends.

  
Sam Goldstein is a Toronto criminal lawyer. You can e-mail him at sam@samgoldstein.ca, follow
him @Willweargloves or visit www.samgoldstein.ca.

  
Interested in writing for us? To learn more about how you can add your voice to The Lawyer's
Daily, contact Analysis Editor Peter Carter at peter.carter@lexisnexis.ca or call 647-776-6740.
 
 

© 2019, The Lawyer's Daily. All rights reserved.

mailto:sam@samgoldstein.ca
https://twitter.com/Willweargloves
http://www.samgoldstein.ca/
mailto:peter.carter@lexisnexis.ca

